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PREFACE.

Th‘t; present work, following the method pursued by me
in my ¢ Expert and Opinion Evidence,’’ is an endeavor to
Present the topic of Presumptive Evidence (and incidentally
the Burden of Proof), as follows, viz.: 1. A series of rules
and sub-rules, 2. A series of illustrations under each rule.
3. A discussion or commentary upon the rule and upon the
Particular jllustration, showing the reasons for the rules
themselves, and the grounds upon which the couris have
Proceeded in giving particular applications to them. The
rules are thoge principles which after an examination of all
the cases on the particular subject, I have concluded are the
law. The illustrations are all taken from decided cases and
are, therefore, open to examination and verification by the
student op practitioner. The commentary shows the rea-
soning of the courts in the particular illustrations, and
Points out the conflict of suthorities wherever such conflict
eXists,

In Doticing my book on ¢¢ Expert and Opinion Evidence’’

(iii)



v PREFACE.

the American Law Review of November, 1883, says of the
plan which I adopted in that and have followed in this: —

¢¢ It has the great advantage of facilitating rapid searchand convenient
reference, even if no higher merit could be ascribed to it. It has the
advantage of showing us that some things in the law at reast may be
regarded as settled; that these things are capable of being reduced to
rules, and that these rules may be printed by themselves in such a way
that a judge or practitioner can quickly put his finger upon them. It
also has the advantage of cataloguing, so to speak, in brief language, the
illustrations of the rules, showing the manner in which the rules have
been applied by the courts in cases actually decided.”

6 V{That, under the circumstances of this case, are the
presumptions to be drawn?’’ is a question which arises con-
stantly in practice. I have a hope that the number of
future cases may be small which will not be found to fall
in principle under one or other of the one huadred and

thirty-nine rules contained in this book.
J.D. L.
8Tt. Louis, March 1, 1885.
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CHAPTER I .

THE PRESUMPTIONS OF KNOWLEDGE OF LAW AND
FACT. o
RULE 1. — Every one s presumed to know the law wheii
ignorance of it would relieve from the eonsequences
of a crime or from liability upon a contract.!

The presumption that every person knows the law is often
spoken of, but it is clear that there is no such general pre-
sumption. When Mr. Dunning,in arguing before Lord
Mansfield, said: ¢ The laws of this country are clear,
evident, and certain; all the judges know the laws, and
knowing them administer justice with uprightness and
integrity,’’ that learned judge replied : ¢*As to the certainty
of the law mentioned by Mr. Dunning, it would be very
bard upon the profession if the law was 8o certain that
everybody knew it ; the misfortune is that it is so uncer-
tain that it costs much money to know what it is, even in
the last resort.””? << Is it not a mockery,’”’ said Mr.
Livingston, in his report on the Louisiana Penal Code, ¢ to
refer me to the common law of England? Where am I to
find it? Who is to interpret it for me? If I should apply
to a lawyer for a book that contained it, he would smile at
my ignorance, and pointing to about five hundred volumes
on his shelves would tell me those contained a small part of
it; that the rest was either unwritten or might be found in
London or New York, or that it was shut up in the breasts
of the judges at Westminster Hall. If I should ask him to

1 S8ee Laing v. Colder, 8 Pa. 8t. 479; 49 Am. Dec. 8338 (1848); Eay . Connor, 8
Humph. 624 ; 49 Am. Dec. 690 (1848) ; Oluff v. Mutual Benefit Life Ins. Co., 13 Allen, 308
(1868) ; Sherrill v. Hopkins, 1 Cow. 103 (1828) ; Hanrick v. Andrews, 9 Port. 576 (1839) ;
Gast v, Drakely, 2 Gill, 830 (1844) ; Oilex v. Gard, 23 Ind. 213 (1864) ; Brown v. Beers,
6 Conn. 213 (1826) ; Cockayne v. Sumner, 33 Pick. 117 (1839).

3 Jones v. Randall, Cowp. 38.

)
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examine his books and give me the information which the
law itself ought to have afforded, he would hint that he
lived by hls profession, and that the knowledge he had
acquired by hard study for many years could not be gratu-
itously lmpavted > Certainty in the law has hardly
increased since Lord Mansfield’s time, and Mr. Livingston’s
luwyer would to-day point to a library of five thousand
—Jnstend of five hundred volumes. We may, therefore, safely
sxy ‘with Mr. Justice Maule, ¢¢ there is no presumption in
this country that every person knows the law; it would be
contrary to common sense and reason if it were so,’’ and
add, as he did, with a quiet dig at his learned brethren: ¢¢ If
everybody knew the law, there would be no need of courts
of appeal, whose existence shows that judges may be igno-
rant of law.”’
Illustrations.

I. A. sues B. in trover for property. On the trial evidence is intro-
duced of admissions by B. that the property is A.’s. The presumption is
that these admissions were made not only with a knowledge of the facts,
but of his legal rights growing out of these facts.l

II. Anactionis brought against the makers of a note personally signed
by them as trustees of the M. E. Church. The defendants plead, that
they were induced to give the note by representations that they would
not be individually liable. This is no defense, for the presumption is that
they knew their liability.

III. A. having two judgments of different dates against G. issues exe-
cution on the second, under which G.’s land is sold to B. A. afterward
proceeds against the land under the first judgment, to which B. replies
that he had purchased believing the law to be that the sale on the second
judgment extinguished the first. This Is no defense.?

IV. The drawer of a bill of exchange knowing that time had beengiven
by the holder to the acceptor, but not knowing that this discharged him,
and thinking himself still liable, promises to pay it if the acceptor does
not. He is bound by this promise though made under a mistake of law.

1 Butler v. Livingston, 15 Ga. 565 (1804).

3 Mears v. Graham, 8 Blackf. 144 (1846).

3 Shotwell v. Murray, 1 JJohns. Ch. 612 (1815),and see Champlin v. Layton, 18 Wend.
407; 81 Am. Dec. 382 (1837).

4 Stevens v. Lynch, 12 East, 38 (1810), and see Goodman v. Sayres, 2 Jac. & W, 263
(1820) ; Brisbane v. Dacres, 5 Taunt. 143 (1813) ; East India Co. v. Tritton, 3 B. & C.
280 (1824) ; Stockley v. Stockley, 1 V. & B. 23 (1813); Clarke v. Dutcher,9 Cow. 674
(1824) ; Warder v. Tucker, 7 Mass. 452 (1811).
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V. A statute prohibits the selling of liquor to an intoxicated person,
and prescribes a penalty therefor. B. sells liquor to an intoxicated
person not being aware of the law. B. is nevertheless liable as he is
presumed to know it.!

V1. A public officer is indicted for extortion in taking a fee before it
was due. The fee belng due to him after a time in any event, he thought
that the law allowed him to take it in advance. This is no excuse and he
is convicted.?

VII. A. isindicted for suffering gaming in his house. It appears that
A. does not know it is unlawful to permit gaming in his house. His igno-
rance of ‘the law does not excuse A.?

VIII. A statute requires attorney’s bills to inform their clicnts on their
face of the matters transacted and the courts in which the things charged
for have been done. A bill delivered to a client contains charges for
‘perusing decrees and reports at the report office.” ¢¢Six clerks’ office
searching for a record.” The client will not be presumed to know in
what courts these offices are.¢

IX. At an election, a number of votes are polled for one B., who is
acting at the time as returning officer. By the law a returning officer is
not eligible as a candidate, and all the voters know that B. is acting in this
capacity. There is no presumption that they knew that he is disqualified.’

X. A. finds a mortgage on record over thirty years old. The lawfrom
lapse of time presumes it paid. If A.purchases the mortgage he is pre-
sumed to know that it is presumed to be paid.®

XI. A. is sentenced to the penitentiary by a court having no jurisdic-
tion to try him. In in action against the gaoler and contractor for
trespass, the law presumes that they knew the law and that they had no
right to hold him.?

XII. A. having found some property secretes it with intent to defraud
the owner contrary to a statute. A. is indicted under the statute for lar-
ceny. A. is a negro. The fact that it is the common belief among the
negroes in the neighborhood that property belongs to the finder is irrel-
evant.®

XIII. A. deals with a person whom he knows to be a broker. A.l{s
presumed to know that he is acting as an agent for some third person.?

1 Whitton v. State, 37 Miss. 379 (1859).

1 Com. v. Bagley, 7 Peck. 279 (1828). Butsee Cutler v. State, 36 N. J. (L.) 125 (1873)
where in a simlilar case, the conviction was set aside on the ground that the intens
was wanting.

3 Winehart v. State, 6 Ind. 30 (1854),

4 Martindale v. Falkner, £ C. B. 715 (1846).

§ Queen v. Mayor of Tewkesbury, L. R. 3 Q. B. 629 (1568).

? Goodwyn v. Baldwin, 59 Ala. 127 (1877).

1 Pattison v. Prior, 18 Ind. 440 (1362), and see Danicls v. Barney, 23 Ind. 207 (1864).

8 State v. Welch, 73 Mo. 284 (1880).

9 Baxter v. Duren, 29 Me. 434 ; 50 Am. Dec. 603 (1849).
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In case I. the trial court had charged the jury that if the
admissions were made with a full knowledge of all the facts,
and his rights growing out the facts, they were evidence
against B. Onappeal this was held erroneous. ¢ Until the
contrary appears,’’ said Lumpkin, J., *¢ every man is taken
tobe cognizant of the law. Thedoubtand difficulty has been
not whether the burden of proof is not cast upon him who
seeks to screen himself from the effect of his acts by show-
ing that they were done in ignorance of his legal rights ;
that has never been disputed. And the only question is
whether the party will be allowed this excuse. Whereas,
in this case it was held that the solemn admissions of fact
by B., that the title to this property was not in him but A.,
did not make even a prima facie case as to proof, unless it
was shown that he made these admissions with not only a
full knowledge of all the facts, but of his legal rights grow-
ing out of those facts. Such a doctrine, we apprehend, is
not only unsupported by authority, but manifestly against
principle.”’

In case IX. it was said: ¢ That representation can not
affect the plaintiff ’s right to recover. It was a representa-
tion made to the defendants respecting & question of law,
and can not be considered as having misled them. They
must be presumed to have known the legal effect of their
contract.”’ !

In case III. it was said: ¢‘According to B.’s own show-
ing he was only under a mistake in point of law; and that
mistake not being produced by any fraud in A. is not suffi-
cient of itself to affect the former lien or the validity of the
sale. * * * Insucha case the general doctrine which

1 In Storrs v. Baker, 8 Johns. Ch. 1668 (1822), it was said by the chancellor: *The
presumption is that every person is acquainted with his own rights provided he has
had reasonable opportunity to know them, and nothing can be more liable to abuse
than to permita person toreclaim his property in opposition to all the equitable
circumstances which have been stated, upon the mere prctense that he was at the
time ignorant of his title.” *'The courts do not undertake to relieve parties from
their acts and deeds fairly done on a full knowledge of facts, though under a mistake
of law. Every man s to be charged at his peril with a knowledge of the law.
There is no other principle which is safe and practicable in the common intercourse
of mankind.” Lyon v. Richmond, 2 Johns. Ch. 51 (1816).
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we find established must prevail that every man is to be
charged with a knowledge of the law.”’

In case IV. Lord Ellenborough ruled that the defendant
could not defend himself upon the ground of his ignorance
of the law when he made the promise.

In case V. it wassaid: ¢¢As he is bound to know thelaw,
he is held to the consequences of a willful violation of it
whether he knew of its existence or not. Otherwise it
would be difficult to punish any man for a violation of law,
because it might be impossible to prove that he had knowl-
edge of the law. Hence the legal presumption that every
man knows the law, and that his violations of it are will-
ful.”

In case VI. it was said: ¢ This is the case of an honest
and meritorious public officer who by misapprehension of
his rights has demanded a lawful fee for a service not yet
performed, but which almost necessarily must be performed
at some future time. If we had authority to interfere and
relieve from the penalty, we certainly should be inclined to
do 8o, but we are only to administer the law.”’

In case VIIL. it was said: ¢ There comes a charge for
perusing decrees and reports at the report office, which it
is said the client must know could only be in chancery. I
do not agree that the client is to be presumed to know any
thing of the kind. Then there is a charge for ¢ attending
at the six clerks’ office, searching for a record.” This, it
is said, must be in a court of chancery. I really am unable
at the present moment to say whether there is or is not such
an office now existing as the six clerks’ office; and I do not
see why Miss Mary Falkner is bound to know it. The
bill * * * presupposes the client to possess a consid-
erable knowledge of the law. There is no presumption in
this country that every person knows the law; it would be
contrary to common sense and reason if it were so.”’

¢¢« Every elector,’’ said Blackburn, J., in case IX. ¢ must
have known that B. was the mayor, and every elector who
saw him presiding at the election must have known as a fact
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that he was the returning officer, and every elector who was
a lawyer and who had read the case of Reg. v. Owens,!
would know that he was disqualified. From the knowledge
of the fact that B. was mayor and returning officer, was
every elector bound to know as a matter of law that he was
disqualified? I agree that ignorance of the law does not
excuse. But I think that in Martindale v. Falkner (Case
viir.), Maule, J., correctly explains the law.”” And Lush, J.
added: ¢‘A maxim has been cited which it has been argued
imputes to every person a knowledge of the law. The
maxim is ‘gnorantia legis neminem excusat, but there is no
maxim which says that for all intents and purposes a per-
son must be taken to know the legal consequences of his
acts.” ?

Case XI. carries this presumption very far. In Brent v.
State,® it was ruled that the presumption of knowledge of
law did not extend to presuming that a person knew how
the courts would construe a statute, and whether it was
constitutional or unconstitutional. The defendants here
were indicted for conducting a lottery, and showed an act
of the Legislature permitting them to do so. The court
beld the act unconstitutional, but said: ¢¢ We see no good
reason why the State as well as an individual is not to be
held bound by this salutary and just maxim that ¢ no man
shall take advantage of his own wrong.’* We think it clear
that the appellant did not intend to violate any penal or
other law of the State. In other words, that he acted in
good faith, and verily believed he was doing what the State,
by this statute clearly authorized him to do. But it is
insisted, on the part of the State, that everybody is pre-
sumed to know the law. This, properly understood, is
true, but it is a rule of presumption, adopted from neces-
sity, and to avoid an evil that would otherwise constantly

12E. & E.8. And see Black v. Ward, 27 Mich. 191 (1873).
2 Watrous v. Rogers, 16 Tex. 410 (1856). .
8 43 Ala. 297 (1869).

¢ Broom’s Legal Maxims, top page 205.
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perplex the courts, in the administration of the criminal
law; that is, the plea of ignorance. Hence the maxim,
that ¢ignorance of the law excuses no one.” The courts
and the profession, however, well know that this necessary
rule of presumption, is often, and perhaps oftener than
otherwise, presuming against the truth. But we think the
State presses this necessary rule beyond its proper meas-
ure, and insists that the appellant was not only bound to
know the existence of the law, but in this case, was pre-
sumed to know this special act of the Legislature was, and
would be held, unconstitutional, and was, therefore, void
and no law. We can not consent to carry this rule of pre-
sumption to this exteot; it must be confined to presuming
that all persons know the law exists, but not that they are
presumed to know how the courts will construe it, and
whether, if it be a statute, it will, or will not, be held to be
constitutional. To extend this rule beyond this limit, will be.
to implicate the Legislature who passed, and the Governor
who approved the act, in a charge of gross immorality and
dishonesty. If the appellant is to be presumed to know
the act was unconstitutional, the same presumption will fix
upon them the same extent of knowledge; that is, that.
they knew the act, when it was passed and approved, wasin
conflict with the constitution; and if this be so, it will be a.
hard matter to clear either from this grave implication.
But we are satisfied the rule must have the limit we give it.
To hold otherwise, will take from the rule all its virtue,.
and make it odious to all right and just thinking men.”

In case XII. it was said: ¢ The defendant offered evi-
denceto prove that it was a general belief among colored peo-
plein that county that money or property found, having no
marks upon it to indicate its ownership, belonged to the
finder. The court properly excluded the evidence. It isa
principle as old as the common law that ignorance of the

law is no excuse for its violation; and the law is the same

fora colored as for a white person. We have not now a

criminal code for the whites and a different one for the
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blacks. Under our present constitution no law making
such a distinction would be of any validity. Wharton’s
Crim. Law, sec. 88, p. 1794, is cited as sustaining the
proposition that taking possession of money and determin-
ing to keep it under an honest belief of a right to do so
because found, is a good defense. There is no section 88 at
page 1794, and the sections on that page do not relate to the
subject under consideration, but section 87, page 87, asserts
the general proposition that ¢ ignorance or a mistake of fact
is admissible for the purpose of negativing a particular
intention,” and that ¢ when a particular intent is necessary
to constitute the offense (e.g., in larceny, animus furands,
in murder, malice), then ignorance or mistake is evidence to
cancel the presumption of intent and to work an acquittal
either total or partial.” But in section 88, he says:
¢ When a statute makes an act indictable irrespective of
guilty knowledge, then ignorance of fact is no defense.’
On this proposition some learned authors differ in opinion
from Mr. Wharton.! Howeverthis may be, the section of our
criminal code in question makes it a felony in a finder of
goods or money belonging to another to convert them to his
own use with intent to defraud the owner, or to make way
with, or secrete them with that intent ; and proof of igno-
rance of the law, or that the finder believed that he acquired
the title by finding the property, does not tend to disprove the
intent to convert it to his own use. If he did the act with
the double intent named in the section, it is no defense that
in his ignorance of the general law he supposed that by
finding he became the owner of the property. It would be
no defense that he was ignorant of the section under which
he was indicted, which of itself apprises him that lost prop-
erty does not belong to the finder, and why his ignorance of
the general law to the same effect should avail Lim as a
defense, is beyond our conprehension. By imposing asevere
punishment upon the finder who converts to his own use

1 Bishop, 4 South. Law Rev. (X, 8.) 8.
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the property of another, direct information is imparted
that such does not become his by such finding. This is the
import of the language of the section, and it is in harmony
with a legal principle well established long before that sec-
tion was enacted. It will not be contended that ignorance
of the statutory provision will excuse its violation, and
if ever ignorance of the law could constitute a defense it
certainly will not do so when the identical section under
which the accused is prosecuted informs him of the very
principle of law of which he avers his ignorance.”

So a suitor in court is presumed to know all the proceed-
ings which take place in his case.? And the terms of the
Supreme Court of a State being fixed by statute, parties to
a cause in the courts of such State are presumed to know
the terms of the Supreme Court.? So parties are presumed
to know the contents of the public records® and a member
of a municipal corporation is presumed to be aware of its
by-laws and ordinances.* But the officers of a municipal
corporation are not presumed to be acquainted with the
contents of all the official records. L. brings an action
against the mayor and clerk of the city of A. for a libel.
The libel consists in a statement in their annual report that
there is due from L., as tax collector, a certain sum. The
statement is incorrect, as shown by the municipal records.
There is no presumption that the defendants knew this to be
80.* The presumption of knowledge of law may be
rebutted. ¢¢ For instance, if there be an intention to pass
a freehold estate, and the vendee accepts adeed of feoffment
without livery, he will be relieved upon the ground that he
was under a mistake as to the law, for the intention being
clear, the failure to effect it makes the mistake manifest,
and rebuts the presumption. It is different, however,
where the intention is carried into effect, because in such

1 Gauldin v. 8hebee, 20 Ga. 531 (1856).

8 Loomis v. Riley, 94 111. 307 (1860).

8 Lancey v. Bryant, 30 Me. 466 (1849),

¢ Palmyra v. Morton, 26 Mo. 598 (1857). -
8 Hart v. Roper, 6 Ired. (Eq.) 349 (1849).
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cases there is nothing to rebut the presumption, and the
ignorance of the party can only be shown by going into
proof, which is not admissible.?

RULE 2. — But there i8s no presumption of knowledge of
private or foreign laws.

IlNlustrations.

1. B.1is a teacher in a public academy and expels a scholar for disobe-
dience. The by-laws of the academy provide that no pupil shall be
expelled but by order of the Board of Trustees. There i8 no presump-
tion that P. knew of the existence of this by-law.?

II. A. dies in Massachusetts leaving real estate there and in New York.
His heirs are a nlece, a child of one of his sisters, and three nephews,
the children of another sister. By the laws of Massachusetts, the four
heirs are entitled to share in equal proportions, but by the laws of New
York the niece is entitled to one-half and the nephews to one-sixth. The
heirs divide the New York property equally amongst them, but afterward
discovering that she was entitled to a larger share, the niece brings suit to
have the settlement set aside. She can recover, as she is not presumed to
know the law of New York.?

In case II. it was said: ¢ In all civil and criminal pro-
ceedings every man is presumed to know the law of the
land, and whenever it is a man’s duty to acquaint himself
with facts, he shall be presumed to know them. But this
doctrine does not apply to the present case. It was not the
duty of the plaintiff to know the laws of New York, nor
does ignorance of them imply negligence. ®* * * The
parties knew in fact that the intestate died seized of estate
situated in the State of New York. They must be pre-
sumed to know that the distribution of that estate must be
governed by the laws of New York. But are they bound at
their peril to know what the provisions of these laws are?
If the judicial tribunals are not presumed to know, why
should private citizens be? If they are to be known to the

1 Boyers v. Pratt, 1 Humph. 80 (1839).
8 Haven v. Foster, 9 Pick. 112 (1829).
8 King v. Doolittle, 1 Head, 77 (1858).
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court by proof like other facts, why should not ignorance
of them by private individuals have the same effect upon
their acts as ignorance of other facts? Juris ignorantia
est cum jus mostrum ignoramus, and does not extend to
foreign laws or the statutes of other States. This rule does
not extend to special or private laws which are only
intended to operate on particular individuals, as for example
a private bank charter. Nor does it extend to foreign laws
or the laws of other States.! ¢In some cases,” said Mr.
Justice Washington in an early case, ‘a foreigner is not
bound to take notice of foreign revenue laws. For if he
makes a firm and final contract, completed in his own or a
foreign country, it is nothing to him whether a use may or
may not be made of the contract in violation of the revenue
laws of a foreign country. In the case of Hollman v.
Joknson,? the sale was completed in France, and the vendor
was in no respect concerned or aiding in the illicit use
intended to be made of the goods, though he knew of such
intention. Not so, as to a citizen who though the contract
be complete, yet if he be knowingly instrumental to a breach
of the laws of his own country he can not have the aid of
those laws. ®* * * But if the contract of the foreigner
is to be completed in or has a view in its execution in a
foreign country, he is bound to take notice of them.”’

RULE 3. —Persons engaged in a particular trade are
presumed to be acquainted with the value of articles
bought and sold therein (A), the names under which
they go in such trade (B), and the general customs
obtaining and followed there (C).

ITlustrations.

A.

1. A person takes some bank bills to a banker to be exchanged for gold,
and the banker, after examining them buys them from himata discount.

1 Cambiose v. Maffet, 2 Wash. C. C. 104 (1807).
2 Cowp. 84l1.
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d\fterwards discovering that one of the bills is worthless, he brings an
action for the money he paid for it. He can not recover, there being no
evidence of fraud or knowledge on the customer’s part. The banker is
presumed to be acquainted with the value of the bills purchased by him.!

B.

I. D. imports into New York a quantity of spelter, which under tte
name of tutenague is exempt from duty. The collector, however,
claims and receives a dutyof 20 per cent thereon, and subsequently D.
sells the spelter to M. at long price, which by custom gives a purchaser
the right to any drawback on duty which may be made. Afterward the
collector decides that spelter is not dutiable, and pays back to D. the 20
per cent. In an action by M.claiming this duty M. can not recover,
as the presumptionis that both M. and D. knew at the time of the sale
that the article was not dutiable.s

¢« It is a reasonable presumption,’’ it was said in case I.,
¢¢that those who are dealing in articles of commerce,
especially those who purchase by wholesale from the
importers, are acquainted with the different names by which
such articles are known to the commercial world. And if
spelter was actually exempted from duty by the names used
in the section of the statute relative to exempt articles,
probably both parties to this sale had reason for believing
that the claim made by the collector was unfounded and
that it would probably be reversed, and the duties be
refunded to the importer. If so, the purchaser should have
made his contract with reference to that event, so as to
secure for himself the benefit of the refunded duty in case
it should turn out that the collector was wrong.”

C.

1. A. employs B., & broker, to trade for him on the Stock Exchange.
The general rules of the Exchange are presumed to be known to A., and
B. has an implied authority to contract in accordance therewith.?

II. It is the general custom in a certain trade to charge interest on
accounts after a fixed time. Parties dealing therein are presumed to be
cognizant of this custom, and are bound by it.¢

1 Hinckley v. Kersting, 81 I11. 247 (1859).

8 Moore v. Des Arts, 2 Barb. Ch. 636 (1848).

8 Sutton v, Tatham, 10 Ad. & Ell. 27; Bayliffe v. Butterworth, 1 Ex. 25.
4 MoAlister v. Reab, 4 Wend. 483, 8 Id. 109; Meech v. Smith, 7 Id. 818.
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III. It is the general custom of a bank to demand payment of notes
and give notice on the fourth instead of the third day after they are due.
Persons negotiating notes at this bank, or making commercial paper for
the purpose of having it negotiated there, are presumed to know this
custom.}

IV. A dry goods salesman sues B., his employer, for wrongful dismis-
sal. There is a general custom in the dry goods trade, that when a clerk
or salesman begins a season without a special contract, he can not be dis-
missed until the end of it. Both A.and B. are presumed to know this
custom.?

All trades have their usages, and when a contract is made
with a man about the business of his craft, it is framed on
the basis of such usage, which becomes a part of it, unless
there is an express stipulation to the contrary.?

In case I. it was said: ¢‘A person who deals in a particu-
lar market must be taken to deal according to the custom
of that market, and he who directs another to make a con-
tract at a particular place must be taken as intending that
the contract may be made according to the usage of that
trade.”

In case IL. it was said: ¢¢ The uniform custom of a mer-
chant or manufacturer is presumed to be known to those in
the habit of dealing with him, and in their dealings they
are supposed to act in reference to that custom.”’

In case III. it was said: ¢¢ The parties are bound by such
usage whether they have a personal knowledge of it or not.

1 Mills v. Bank of U. §., 11 Wheat. 431; Renner v. Bank of Columbia, 9 7d. 582;
Bank of Washington v. Triplett, 1 Pet. 25; Yeaton v. Bank of Alexandria, 5 Cranch,
9; Smith v. Whiting, 12 Mass. 6; Dorchester, etc., Bank v. New England Bank, 1
Cush. 177.

3 Given v. Charron, 15 Md. 502, and see Lyon v. George, 44 Md. 295.

8 Pittsburg v. O’Neil, 1 Penn. 8t. 343; Rindskoff v. Barrett, 14 Iowa, 101; Beatty
v. Gregory, 17 Id. 109; Toledo, etc., Insurance Co. v. Speares, 16 Ind. 52; Grant v.
Lexington Fire Insurance Co.,8 1d.23; Barrett v. Williamson, 4 McLean, 559 ; Greaves
v. Legg, 11 Ex. 642; 2 H. & N. 210. In a New York case Folger, J., said: *There are
cases of principal and agent where one has been sent by another to do actsina
particular business to be done at a particular locality—as on Stock Exchange —
where the power to deal is a privilege obtained by the payment of a fee, and is
restricted to a body which has for its regulation and government come under certain
prescribed rules or established usages; and as the agent could not do the will of his
principal nor could the principal himself, save in conformity with those rules or
usages, it is held that the principal must be bound thereby, whether cognizant of
them or not, and that ignorance will not excuse him.” Walls v. Bailey, 49 N. Y. 464

2
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In the case of such a note the parties are presumed by
implication to agree to be bound by the usage of the bank
at which they have chosen to make the security itself nego-
tiable.”” It must be borne in mind, however, that this
knowledge is presumed only where the custom is a general
and notorious one. A local, special custom in a particular
trade is not presumed to be known even to persons doing
business therein.!

RULR 4. — The contents of a writing signed by a party
himself, or by another at his request, are presumed
to be known to him (A), and so of a paper drawn up
by one for another (B), and the matters referred to in
such writing (C).

Tllustrations.
A.

I. An action is brought against F. on a written contract. 8. testifies
that he signed it at F.’s request for him, as F. could not write, but he
does not remember whether or not the contents were read over or
explained to F. The presumption is that F. knew the contents.?

II. A.signsan agreement to take shares in a projected railroad, think-
ing that he would not be called on to pay until the road was completed.
Afterwards he finds out that the agreement calls for payment at once.
In an action against him A. is presumed to have been acquainted with
the contents of the paper.?

III. A.signs a promissory note which has no date, the payee afterwards
filling in a date prior to the time of A.’s signing. The presumption is
that A. knew that the note was not dated.*

IV. A. signs a will wit}x his mark. The presumption is that A. knows
its contents.®

1 Miller v. Burke, 68 N. Y. 625; Flynn v. Murphy, 8 E. D. Smith, 878; Farmers,
etc., Bank v. Sprague, 83 N. Y. 605; Pierpont v. Fowle,2 Woodb. & M. 23; Smith v.
Gibbs, 44 N, H. 835,

Harris v. Story, 2 E. D. Smith, 863 (1854).

3 Clemv. R. Co., 9 Ind. 489 (1857).

4 Androscoggin Bank v. Kimball, 10 Cush, 874 (1852).

§ Doran v. Mullen, 78 Ill. 342 (1875). Signing a paper as a witness creates no pre-
sumption that he knew its contents. Hill v. Johnston, 8 Ired. (Eq.) 432 (1844).
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In case IV. it was said: ¢¢ The will is found with his sig-
nature to it, and the presumption is that he did not sign it
without knowing its contents. Such is the usual presump-
tion in reference to all instruments, and we are aware of no
distinction between persons who can and who can not write."’

(B.)

1. A., an attorney, has a claim against B. for professional services.
B. afterward forms a partnership with C., A. drawing up the articles.
A. afterward brings suit on the claim against the firm. A. is presumed
to know the terms of the partnership between B. and C.!

II. A. is the payee of a promissory note signed by B.and C. A. is pre-
sumed to know the relation of the parties to the note, as that C. signed
simply as surety.?

(c.)

I. An assignment is made of a patent for an ¢‘ horological cradle,” the
date of the patent being recited in the deed. In anaction ona note given
for purchase-money, it turns out that the patent is not for an ¢ horologi-
cal cradle,” but only for an ornament for a such a machine. The pre-
sumption is that purchaser examined the patent and knew this.®

In case L. it was said: ¢ The assignments refer specific-
ally to the patent by date, and it may not be a very violent
presumption to suppose that the purchasers examined it to
see what they were buying. Should I buy a piece of land
of a party by some general description, which, without
some reference to something else, would be unintelligible,
but in my deed reference is made to the original patent by
which it was conveyed by the government to my grantor,
the description would become as certain, definite and satis-
factory as if that description were %opied into my deed,
and nothing short of positive proof of a fraud, or clear
mistake, would remove the presumption that I had exam-
ined or understood the contents of the patent.’’

1 Burrett v. Dickson, 8 Cal. 113 (1857).
2 Ward v. Stout, 32 Il1, 899 (1863).
3 Myers v. Turner, 17 ILl. 179 (1855).
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RULE 5. — The burden of proof is on the party to show
a material fact of which he is best cognizant.}

Illustrations.

I. A suilt is brought by R. and S. as partners in the firm of R. B. &
Co.. The defendant alleges that all the partners in the firm have not
been joined. The burden is on the plaintiff to show that they have.?

II. A. after coming of age settles with his guardian and receives
money in the hands of his guardian derived from the sale of real estate.
The presumption is that he received this money with knowledge of
whence it came.?

III. There is an old well on C.’s premises into which the horse of N.
falls, and is killed. It is covered with weeds and grass so as to be
unseen. The presumption is that C. knows it is there.¢

IV. An action is brought against B. for marrying a minor without the
consent of her parent or guardian. The burden is on B. to show this
consent.®

V. A statute prohibits the sale of liquor except for certain purposes.
B. is charged with selling liquor. The burden is on B. to show that the
liquor sold was sold for the excepted purposes.®

VI. A statute requires rallroad companies to fence their tracks except
where the owners of the adjoining lands have fenced or agreed with the
company to do so. A railroad company is sued for negligence in killing
stock on an unfenced part of their line. Their defense i8 that they were
not required to fence as the owner of the land had agreed to. The pre-
sumption is that there was no such contract and the burden is on the
railroad to prove it.7

¢« It is the opinion of the court,”’ it was said in case I.,
¢¢ that the onus probandi was on the plaintiff to establish the
fact that they alone composed the firm of R. B. & Co.
because the name of B. used in the sign of the firm implicd
that he was a real person, and a partner in interest in the

[ ]

1 Ford v. Simmons, 13 La. Ann. 397 (1858).

2 Rugecly v. Gill, 15 La. Ann. 509 (1860), and see Bowman v. McElroy, 15 Id. 963
(1860).

3 Corwin v. Shoup, 76 111. 246 (1875).

4 Nelson v, Central R. Co., 48 Ga. 152 (1873).

& Mecdiock v. Brown, 4 Mo. 379 (1836).

¢ Hacbaugh v. City of Monmouth, 74 Ill. 367 (1874). 80 a party indicted for sell.
ing liquor without a license must show that he had a license. Bliss v. Brainard, 41
N. H. 256 (180) , State v. Foster, 23 N. H. 348 (1851).

7 Great Western R. Co. v. Bacon, 30 111. 347 (1563).
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concern; and if so he should have been joined as a party
plaintiff in the action. But if the name of B. in the style
of the firm were a mere fiction, then the fact should have
been proved by the plaintiffs, because they were not only
more cognizant of the fact, but the evidence of it, perhaps,
was in their exclusive possession. The burden of proof is
on the party who has to support his case by proof of a fact
of which he is supposed to be the most cognizant.”’

In case III. it was said: ¢ The presumption of law is
that the owner of the lot knew that the well was on it; as
the owner when in possession is presumed to know the con-
dition of his own property, if a natural person, or by its
agents or employes, if an artificial one.”’ '

In case VI. it was said: ¢ This count is on the statute
which requires the railroad company to fence its road where
it runs through enclosed lands, except where it is fenced by
the proprietor, or where the company has a contract with
the proprietor of the lands that he shall fence the road.
The mule was killed by a train on the defendant’s road, at
a place where it passes through enclosed grounds, and
where it is not fenced, aund the only question is, whether it
was the duty of the plaintiff to prove that there was no
contract between the company and the proprietor of the
land that he should fence the road. The statute requires,
in gencral terms, all railroad companies to fence their roads,
and then makes several exceptions, one of which is when
it runs through enclosed lands, the proprietor of which has
agreed to fence it. We have repeatedly held that it is
necessary, in pleading, to negative all these exceptions.
Whether it is necessary for the plaintiff to prove these
negative averments, must depend upon their nature and
character. When it is as easy for the plaintiff to prove the
negative as it is for the defendant to disprove it, then the
burden of proof must rest upon him, as that the place
where the animal was killed was in a town or village,
or was not more than five miles from a settlement ; but
where the means of proving the negative are not within the
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power of the plaintiff, but all the proof on the subject is
within the control of the defendant, who, if the negative is
not true, can didprove it at once, then the law presumes the
truth of the negative averment, from the fact that the
defendant withholds or does not produc